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PER CURI AM

James N. Fleming and Ellison Jackson (“Plaintiffs”) appea
fromthe district court’s order dism ssing without prejudice their
42 U.S.C A 8§ 1983 (West Supp. 2001) claim W dismss the appeal
for lack of jurisdiction.

The district court’s order di sm ssing w thout prejudice Plain-
tiffs’ selective prosecution and liberty interest clains is not

appeal able. See Dom no Sugar Corp. v. Sugar Wbrkers' Local Union

392, 10 F.3d 1064, 1066-67 (4th Cr. 1993). A dism ssal wthout
prejudice is a final order only if “‘no anmendnent [of the com
plaint] could cure the defects in the plaintiff’s case.”” 1d. at

1067 (quoting Coniston Corp. v. Village of Hoffrman Estates, 844

F.2d 461, 463 (7th GCr. 1988)). In ascertaining whether a dis-
m ssal wthout prejudice is reviewable in this court, we nust
determ ne “whether the plaintiff could save his action by nerely

anendi ng his conplaint.” Domno Sugar, 10 F.3d at 1066-67.

Because their conplaint was dismssed wthout prejudice,
Plaintiffs may yet file an anmended conpl aint specifically alleging
facts sufficient to state their clains under § 1983. Therefore,
the dism ssal order before us is not appeal able. Accordingly, we

di sm ss the appeal for lack of jurisdiction under Dom no Sugar. W

di spense with oral argunment because the facts and | egal contentions



are adequately presented in the nmaterials before the court and

argunment woul d not aid the decisional process.

DI SM SSED



